ACCOUNT. 
See Contracts, 2, 13. 
See MorTGAGE, 4. 
See PLEADING, 1. 
See Practice Crvit Cases, 7. 
See SraTuTs oF Limraations, 4. 
See WILLs, 5. 


ACTIONS. 


1. An action on a bond, executed by a defendant, and conditioned to pay 
and satisfy all costs and damages which might be awarded to the 
plaintiff, in a certain action then pending, is well brought against such 
defendant and his surety, although judgment had gone against the 
defendant in the original action, which judgment was claimed to have 


been satisfied. Robeson v. Lewis and Devane, 107. 


The demand necessary to support an action against the Commissioners 
of a county for the recovery of a debt, must show that it was made 
upon the person authorized by law to pay, or if authorized to pay, 
that the plaintiff had placed himself in a situation te make the de- 
mand, by having had his claim previously audited. Jones v. Commis- 
sioners of Bladen, 182. 

The complaint in such action should aver that the plaintiff having had 
a claim audited and allowed by the Board of County Commissioners, 
presented it to the County Treasurer for payment, and that he de- 
clined to accept the same and make payment, of which the defen- 
dants had notice: otherwise, such complaint will be subject to demurrer. 
Ibid. 


See Executors, ADMINISTRATORS, &C., 13. 
See Stature or Limitations, 4. 


AGENT. 


See DamacEs, 3. 
See EvipENcE, 18. 


AMENDMENT. 


1. Every Court has the power to amend its records, so as to make them 
speak the truth; but when a Court, after hearing evidence refuses to 














amend its records, no appeal lies from such refusal. 
Brown, et. al. 


See SuPPLEMENTARY PROCEEDINGS, 1. 


Armfield v. 


ARREST. 


1. A defendant, who has been brought into Court on criminal process, 
and discharged from arrest under the same on bail, is not privileged 
from being arrested on civil process immediately afterwards, during 
the sitting of the Court and before he leaves the Court room. Moore 
v. Green, 394. 


2. An order of arrest in a suit for libel, does not violate section 16, of our 
Bill of Rights, and is legal. Ibid. 


ASSIGNMENT. 
See Banxrvptcy, 1. 
See Contracts, 2. 
See Evipence, 5, 10. 
See InpicTMEnNT, 14. 


BAILMENT. 


1. In cases of bailment, what is due care is a qnestion to be decided by 
the Court. Whether the bailee has exercised such care is a question 
to be decided by the jury. Therefore where A brought an action 
against B tu recover the value ofa horse hiredto B: Held, That it 
was not error for his Honor to charge the jury ‘‘that it was for the 
jury to say from the evidence whether the defendant had exercised 
that care which a prudent man would have used with his own prop- 
erty. Rowland v. Jones, 52. 


2. A received seven bales of cotton, which he promised to take care of 
for B. In an action by B against A to recover the value of the cotton: 
It was held, that A was a bailee, and was estopped from denying B’s 
title. Peeble’s Adm'r., v. Farrar, 342. 


See Orricers, 3. 


BANKS AND BANK STOCK 
See Brits, Bonps, &c., 3. 


BANKRUPTCY. 


1. The Bankrupt law does not divest a lien; but as all the property of a 
bankrupt, as well that subject to mortgages and liens as that which 
is unencumbered, passes to the assignee and is: in custodia legis, sub- 
ject to priorities and liens, it follows that the Bankrupt Court is the 
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proper tribunal in which to administer the remedies for the enforce- 
ment of liens. Blwm, Bz’r, v. Ellix, 293. 

Al! claimants against the estate of a bankrupt are required to prove 
their debts, however evidenced. bid. 


BILLS, BONDS, &C. 


i, 


ts 


All bonds, bills, notes and bills of exchange, and liquidated and 
settled accounts bear interest from the time they become due, pro- 
vided such liquidated and settled accounts are signed by the debtor, 
unless it be especially expressed that interest is not to accrue until a 
time mentioned in the writings or securities. Therefore where A 
brought an action upon an order upon a County Treasurer, signed by 
the Chairman of the Board of County Commissioners: Held, that he 
was entitled to recover interest upon the amount of the order from 
the time of demand of payment. Yellowley v. Comm'rs of Pitt, 164. 


In an action upon a bond ‘payable in gold or its equivalent in eur- 
rency,” the amount which the plaintiff is entitled to recover must be 
measured by ascertaining its equivalent in currency. Dunn v. Barnes, 
Adm'r,, 273. 


In an action against A, asa stockholder in the bank of C, to recover 
the value of certain rotes or bills issued by said bank, the charter of 
the same providing that in case of insolvency, or ultimate inability of 
the bank to pay, the individual stockholders shall be liable to credi- 
tors in sums double the amount of the stock by them respectively 
held: Jt was held, that the creditors of the bank were joint obligors, 
and that such action must be brought in the name of the plaintiff and 
all the other creditors, who will become parties to the action, and 
prove their debts, so as to entitle them to a part of thefund. Von 
Glahn Vv. Harris, 323. , 


If the endorser of a bill of exchange, with knowledge of the material 
facts which discharge him, promises to pay such bill, he is bound to 
doso. Lilly v. Petteway et al., 358. 


See Action, 1. 

See Executors, ADMINISTRATORS, &C., 2. 
See Eviprnce, 9. 

See Stature or Limrrations, 2, 3, 5. 


BUILDING & LOAN ASSOCIATIONS. 


1, 


In a suit against a Building and Loan Association to cancel a certain 
mortgage deed, made to secure the repayment of $1,366 advanced to 
the plaintifis for the redemption of fifteen shares of stock therein, and 
in whieh an injunction is prayed, restraining the defendant from sell- 
ing the land conveyed in said mortgage, and against any further pro- 
ceedings thereunder: Jtis error for the presiding Judge to vacate an 
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order obtained at the commencement of the suit restraining farther 
proceedings under said mortgage, and refusing to grant an injunction, 
when it appears from the admission of the defendant that the said 
mortgage covers too much, and is in violation of the Constitution and 
By-laws of the Association. Smith and wife v. Mechanics Building & 
Loan Association. 


CONFEDERATE MONEY. 


See Execurors, ADMINISTRATORS, &c., 6, 10. 
See GuaRDIAN, 6. 


CONTEMPT. 
See PuBLic ADMINISTRATORS, 1. = 
GONTRACTS. 
1. A specific performance of a contract will not be decreed where it ap- 


pears that such performance is obviously impossible. Pack et 
Gaither, 95. 

Where B agreed to act as agent and settle the estate of the testator 
without letters of administration, and C agreed to support D, provided 
she would assign her life interest in the notes and money bequeathed 
in trust for her by the testator, to certain parties mentioned in the wil 
and in pursuance of this agreement D did assign her interest: Held 
that as to B, the consideration was unlawful, and as to C, it was too 
vague and indefinite to support the assignment; and that D was en- 
titled to an account of the notes and money from B, who after the 
agreement took out letters of administration. Pace v. Pace, Adm’r, 
119. 


The right to enforce the specific perfermance of a contract is vested 
exclusively in the Superior Court, sitting in term. Keener v. Den, 132. 


When a party to a contract, by his own fault or wrong, prevents the 
other from fully performing his part of the contract, the party thus in 
fault cannot be permitted to take advantage of bis own wrong, and 
screen himself from payment for what was done under the contract 

Buffkin v. Baird & Roper, 285. 

In such case the measure of damage is, that the plaintiff is entitled to 
recover for his labor and expense in endeavoring to perform his con . 
tract, as upon a quantum meruit. TI bid. 

A contract between A and B, that A might tend so much of B’s land as 
he could cultivate with one horse during the year 1871; and that A 
was to pay B as rent, two bales of cotton out of the first picking—no 
part of the crop to belong to A until the-rent was paid—constitutes 
A a cropper, and not a tenantof B. Hayweod v. Rogers, 320. 
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7. Where A and B purchased of C certain personal property by parol con- 


tract, and A executed a paper writing promising to pay C upon cer- 
tain conditions therein contained, and the amount A had to pay was 
left blank and never inserted in said writing: Held, that the said 
written contract was of no force on account of such blank; and that 
the Court below erred in ruling that C was put to his election, either 
to sue B upon his parol contract of purchase, or to sue A upon the 
written contract. Pepper v. Harris and Shaffer, 365. 


CONTRACTS. 


8. 


9. 


10. 


11. 


12. 


13. 


A, in consideration of the rent of a certain piece of land, verbally 
promised to pay Bk the owner, two bales of cotton and to keep up the 
fences and the ditches cleaned out. Failing in this latter he was to 


“Day as rent three bales of cotton; B, agreed to furnish certain 


advances to A, which with the rent was to be paid before A could take 
in possession any of the crop: Held, that such agreement made A a 
cropper and not a tenant of B. Neal v. Bellamy, 364. 


Hed further, that the verbal promise of B, to O. & Co., that he would 
be responsible for the advances furnished A, to a certain extent, was 
sufficient, and it was not such as required that it should be in writing. 


* Ibid. 


A and B rent from C all the turpentine boxes on a certain pieee of 
land from the lst January, 1861, to the lst January, 1865, the rent to 
be paid on the Ist June in each year. C died in March, 1863; in No- 
vember, 1861, A paid C $140, and in the same year paid taxes on the 
land for C, to the amount of $156.44. In an action by D, the execnu- 
tor of C, against A and B to recover the rent due'the testator: Jt wae 
held, that only one year’s rent was due the estate of C; and that A 
and B, having paid the $140 and the taxes after such rent was due, 
were entitled to have the same credited thereon. Rogers Ez'r. v. Me- 
Kensie and McNair. 

In an action to recover the value of certain wood sold by the plaintiff 
to the defendant, the wood at the time of the sale standing upon the 
land of the plaintiff, it was in evidence that the wood was sold by the 
cord: Heid, that the plaiatiff was entitled to recover, and that 10 mem- 
orandum of the contract in writing was necessary, because, when 
cut and corded, the woed became perronal property. Greenv. N. CG 
R. BR, G., 524. 

A promise to pay the debt of another is not binding on the party 
making the promise, unless the same be in writing. Seott v. Bryan, 
582. 

Where A and B entered into an agreement by the terms of which B 
was to buy a tract of land of C, on which was a mill seat and mill, 
and they were to build the mill anew, A was to do the work and B to 
furnish the material and money, and out of the profits they were to 
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pay for the land and reimburse B for his outlay, and pay the plaintiff 
for his work, and afterwards they were to share the profits or losses 


equally as partners, and in pursuance of the agreement the land was 
bought and the mill built, and became profitable, and B received the 
profits, reimbursed himself and paid for the land: Held, That A was 
entitled to an account as a partner, and that it was not necessary 
that the contract should be in writing. Falkner v. Hunt, et. al., 571. 


See Brus, Bonps, &c., 4. 


COUNTY COMMISSIONERS. 

1. When the County Commissioners are the relators in a suit against a 
sheriff, the complaint should state the failure of the County Treasurer 
to bring the suit, as the reason of their doing so. Commissioners 
Bladen ¥. Clarke, 256. 


2. County Commissioners have no power to release a sheriff from his lia- 


bility to pay the county taxes. Being a corporation, they have no 
powers except such as are given by statute. J bid. 


See Action, 1, 2, 3, 4. 
See Bris, Bonps, &c., 1. 
See Manpamvus, 1. 

See Orrivers, 2. 


CROPPER. 
See Contracts, 6, 8, 9. 


DAMAGES. “ 


3. Anexecution debtor is entitled to damages to the amount of all loss 
sustained by reason of the failure of a sheriff to perform the duties 
which the law requires him to perform. Therefore where a sheriff, 
having an execution in his hands against A, sold a lot or parcel of 
land belonging to A, under execution, and failed to serve upon him 
the written notice required by law to be served upon the owner, be- 

” fore the sale of land under execution: Held, that it was error to charge 
the jury that the plaintiff was only entitled tonominal damages, unless 
he proved that the property suld for less than it would have sold for 
if the notice had been given: Held further, that it was error to grant 
a new trial on the ground that the damages are excessive, when the 
evidence showed the actual amount of damage, and a verdict was 
rendered accordingly. Winburnev. Bryan, 47. 

2. Consequential damage to be recoverable in an action of tort, must be 
the proximate consequence of the act complained of, and not the 
secondary result thereof: 

Hence, in an action by A against B, for wrongfally taking and con- 
verting his mule, A can recover the value of the mule at the time of 
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atift sueh conversion; but he cannot recever for the loss of a part of his 
3Ses crop, following the lose of the mule, as such loss is too remote and 
was uncertain. Sledge v. Reid, 440. 

the 3. The measure of damages against a collecting agent, is the amount 
vas which he collected, or which he might have collected and did not, and 
ary the same is lost by his negligence. For simply failing to return an 
71. insolvent debt, the damage is nominal. Brumble v. Brown, Ex., 476. 


4. One may be entitled to compensation for the destruction of a house 
which was lawfully erected, but there can be no vested right to pro- 
long a nuisance after it has been declared such. Therefore, where A 
had begun to erect a house in the town of G, and shortly afterwards 


ta an ordinance was passed by the proper authorities of the town declar- 
aod ing it a nuisance to erect buildings of a certain character in certain 
- portions of the town, and the provisions of the ordinance included A's 

house, in an action by A against B, the mayor of the town of G., to 
a- recover damages for preventing A from erecting the house: Held, 
10 that the defendant was not liable. Privett v. Whitaker, et al., 554. 


See Actions, 1. 

See Contracts, 5. 

See EvrpENcE, 19. 

See Practice, Crvit Cases, 5, 6. 


DEEDS. 


1. Where in a deed the land conveyed is described as follows: ‘‘ Beginning 
on the 5th corner of the last mentioned 300 acre survey,—running 
thence a direct line to the Ramsey ford, so, however, as to include the 
cleared part of Shingle island;” the 5th corner, Ramsey ford and 
Shingle island are establishedpoijnts, and a direct line from the 5th 
corner to Ramsey ford will not touch Shingle island: Held, that a 
direet line from the 5th corner to Shingle island, so as to include the 
cleared part thereof and thence to the ford, was the proper boundary 
of saidland. Long v. Long et al., 340. 


2. A and B conveyed certain land to C. D., by deed, containing the fol- 
lowing limitation: ‘‘to have and to hold all and singular the afore- 
said land and premises, and we do for ourselves, our heirs, executors 
and administrators, warrant and forever defend against the lawful 
claim or claims of all persons whatsoever, unto the said C. D., to him, 
his heirs and assigns forever.” ©. D. died, and the bargainors insti- 
tuted an action to recover the land, alleging that only a life estate 
passed under the deed: Held, that the deed conveyed the fee simple. 
Phillips and wife v. Thompson, etat., 548. 


DEMURRER. 
1. In an action against an administrator to recover upon a former judg- 
ment against his intestate: Ir was HELD, 
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(1.) That a demurrer to the answer of the defendant, on the ground 
that it did not state what disposition, if any, had been made of the 
real estate of the intestate, is insufficient, where it is not alleged in 
the complaint, and did not appear that there was any real estate. 

(2.) A demurrer to an answer ‘‘ for that it does not state that the en- 
tire personal property of the intestate has been exhausted,” must be 
overruled, where it is alleged in the answer that ‘‘ the Confederate 
money thus received, was the only assets remaining in the hands of 
the defendant, and that the same is worthless.” 

(3.) That a demurrer upon the ground, ‘‘that the answer does not 
state by whom, nor to whom, nor in what amount refunding bonds 
were executed,” must be overruled when the answer states, ‘‘ that re- 
funding bonds were taken from the next of kin according te law, with 
solvent sureties, and filed in the Clerk’s office, and that these bonds 
had become insolvent by the results of the war.” 


(4.) That a demurrer, ‘‘ because the answer does not state at what time 
the defendant received Confederate money for the property of his in- 
testate,” must be overruled, when the answer does state the date and 
terms of the sale, and that the money was paid when due. Lee v. 
Beaman, Adm’r., 410. 

2. Where certain heirs are made defendants, who claim no interest what- 
ever in the land sued for, and in the complaint no relief is prayed 
against them, it is a good ground of demurrer, and the suit as to them 
shouldjbe dismissed with costs. Wall, Cay et al v. Fairley et al, 464. 


See Practice, Crvit Cases, 1, 10, 11, 19. 
See Stature or Lrurrations, 6. 


EATING HOUSE. 
See INDICTMENT, 9. 


ELECTIONS. 

1. Cities and towns, like counties and townships, are parts and parcels 
of the State, organized for the convenience of local self-government; 
and the qualifications of voters are the same, to wit, citizenship, 
twenty-one years of age, twelve months residence in the State, and 
thirty days in the city or town. VanBokkelen et al. v. Canaday et al., 198. 


2. The General Assembly cannot inany way change the qualifications of 
voters in State, county, township, city or town elections. Hence, so 
much of the act amending the charter of the city of Wilmington, rat- 
ified on the 3d day of February, 1875, as requires a residence of 
ninety days instead of thirty, is unconstitutional and consequently 
void. Ibid. 

3. The 8th section of the act amending the charter of the city of Wil- 
mington, ratified the 3d day of February, providing for the registra- 
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tion of voters, directs that the different wards of the city should be 
divided into precincts; in this division a large portion of the third 
ward is not included in any precinct and cannot register or v te: 
Held, that the election had under said act, on the second Thursday of 
March, 1875, was therefore void. Ibid. 


4. So much of said act as requires a voter, when challenged, to prove by 
other persons of credibility, known to them, that the voter is of law- 
ful age, has resided twelve months in the lot, in the block and in the 
ward specified in the registration book, is a practical denial of the 
right to register and vote, and is void. Ibid. 


5. So much of said act as gives to each of the first and second wards, 
with 400 voters each, a representative of three aldermen, and to the 
third ward, with 2,800 votes, also a like representative of three alder- 
men, violates the fundamental principles of our Constitution, and is 
void. Ibid. 


ENTRY. 
1. Albemarle Sound being a navigable water, is not subject to entry; 
but every citizen of the State has the liberty and privilege of fishing 
therein. Skinner v. Hettrick, 53. 


ESTOPPEL. 

1. One who has the title to a tract of land, who participates in actually 
misleading another and induces such other to purchase the land from 
one who has no title thereto, cannot afterwards assert his title and 
defeat that of the purchaser. Sherrill v. Sherrill et al., 8. 


See BaILMEnr, 2. 


EVIDENCE. 

1. Where A and B are jointly indicted for larceny, the declarations of B 
are competent evidence against himself; and the fact that these de 
clarations tend to convict A does not affect their admissibility. State 
v. Brite, 26. 


2. The declarations of a supposed partner are not admissible against the 
other if made in his absence, unless the partnership is first estab- 
lished aliunde. Henry v. Willard, 35. 


8. The fact of partnersnip can only be established by evidence foreign 
to, and disconnected from the declarations of the alleged partner. 
Ibid. 

4. Upon an indictment for larceny, where the evidence is circumstantial, 
the acts, declarations and opportunities of the prisoner are competent 
evidence. But the acts and opportunities of a third party are not 
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competent in such case, unless made so by other direct evidence con- 
necting such third party with the transaction. State v. Bishop, 44. 


In an action against an administrator, the testimony of a witness is 
not admissible to prove a transaction between the witness and the de- 
fendant’s intestate, whereby certain bonds, the subject of this action, 
were assigned to the witness who assigned them to the plaintitf; 
although upon the cross-examination a question, explanatory of a 
statement made in his examination in chief, relative to such transac- 
tion, had been asked the witness, and he had answered it. Jackson v. 
Evans, 128. 


Where A signed a guardian bond as surety, and at the time of sign- 
ing the same the name of B appeared in the body of the bond also as 
surety, though he had not signed the bond, and never did: Held, in 
an action against A as surety by the ward, evidence was not admis- 
sible to show that A was induced to sign the bond as surety,by the 
statement of C, the guardian, that the said B would also sign as 
surety. Barnes v. Lewis, 138. 


Upon an indictment for murder, it was in evidence that witness heard 
the deceased say to the prisoner, ‘‘ Don’t you follow me,” and deceased 
then started down the road, and the prisoner replied, ‘‘ Damn you, 
I will follow you,” and picking up a stick started in the direction of 
the deceased. The witness did not look any farther, but very soon 
after heard a blow, and looking in the direction of the sound saw the 
deceased staggering backward. A fence rail was leaning one end 
against the breast of the deceased, the other on the ground, and as 
he fell on his back the rail fell across his breast. Deceased was at the 
time two or three yards from the fence, which was built of rails: 
Held, that it was error to charge the jury that there was no evidence 
of a fight. State v. Gladden, 150. 


Upon the trial of a criminal action for stealing certain cattle, charged 
in one count to be the property of A, and in another count to be the 
property of some person to the jurors unknown, evidence that A 
about the time lost a number of cattle, will not justify a verdict that 
the defendant stole certain cattle, the preperty of some person to the 
jurors unknown. State v. Rawiston, 180. 


It is error to permit the testimony of a witness, as to what a deceased 
witness swore on a former trial, to go to the jury, unless the witness 
can state the whole of the evidence given in at the time by such de- 
ceased witness. The reception of such fragmentary testimony entitles 
the party excepting to it to a new trial. Buil v. Carver, 264. 


A, placed in theshands of B, a sheriff and the defendant, a note on 
C for collection, ‘Which note he afterwards, and while it was in B's 
hands, assigned, for a valuable consideration, to the plaintiffs, D and 
E. In an action by the assignees, Dand E, against B, to recover the 
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11. 


12 








13. 


14. 


15. 


amount collected from C, on the note payable to A: Jt was held, that 
the evidence of B, offered to prove that when he took the note on C 
to collect, A was indebted to one F, deceased, upon whose estate B 
was administrator, and that it was the understanding, that the prc- 
ceeds of the collection from C, was to be applied to the payment of 
A’s indebtedness to F, B’s intestate, was admissible, and that its re- 
jection by his Honor upon the trial in the Court below, entitled B, the 


defendant, to a new trial. Willis and Robeson v. White, 484. 


Upon an indictment for burglary, the confessions of the prisoner 
voluntarily made, are competent evidence, even if made without the 
consent of counsel; but if the counsel, without objection, allow the 
State to introduce a part of a conversation in evidence, he has no 
right to exclude either a part, or the whole of such conversation after- 
wards. State vy. McDonald, 346. 


Where upon an indictment for burglary, it was in evidence that the 
prosecutor discovered in the morning between daylight and sunrise, 
that his house had been broken into; and the house was situated ona 
public street in the town of F, and a box and chair had been so 
arranged as to form steps, which enabled the party breaking to reach 
the window, &c.: Held, that there was evidence, from which, the 
jury might infer that the breaking and entry was done in the night 
time. Ibid. 


Where in an action upon a bill of exchange, it was in evidence that 
the defendant, the payee, had written a letter to the plaintiff and 
bolder of the biil, in which hesaid: ‘I have seen M, of the finn of 
P & M, the drawer of the bill, who says, that in a week or two the 
note you write me about, will be attended to; If not, please write 
me—do not bring suit; if they do not attend to it, I will make all 
satisfactory to you:” Heid, that the Jett2r contained no evidence that 
the defendant knew that €,'s bill of exchange had not been presented 
at the time of writing the letter, and that therefore he was entitled to 
hia discharge. Lilly v. Petteway, et. al., 358. 


In an action brought against A to recover the value of a horse sold 
by the plaintiff to B, the son of A, it was in evidence that the plain- 
tiff had sold the horse to B, who lived upon and cultivated a portion 
of the defendant’s Jand, and that on one occasion defendant was seen 
riding with B in a buggy drawn by the borse sold by the plaintiff to 
B. There was no evidence as to B being under full age, nor connect- 
ing A with the transaction. Upon a demurrer to the evidence: Zt 
was held, that plaintiff was not entitled torecover. Gregory, Galloway 
§ Co., v. Herring, 518. 

To prove a disputed fact, the best evidence of which the nature of 


the case admits must be produced. The best evidence of a judgment 
is the record of the same, or atranscript thereof. Scott v. Bryan, 582. 
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19. It is not error in the Court below to reject evidence where it does not 
appear that the evidence offered is material to the point in issue. 
Murphy v. Ray, ad. de bonis non, 561. 

17. Where an Executor, Administrator, next of kin, &c., is examined as 
a witness in his own behalf concerning transactions with the de- 
ceased, the evidence of any person (the plaintiff) not otherwise ren- 
dered incompetent, is admissible to contradict or explain the evidence 
of such Administrator, &c. Ibid. 


18. The fact that a witness was at one time the agent of a party deceased 
dees not render his evidence incompetent, a’ter the agency had ceased 
to exist. Ibid. 

19. Where in an action against a railroad company to recover damages 
sustained by the plaintiff by reason of the failure of the defendant to 
keep its track in repair, it was in evidence that the cars of the de- 
fendant ran off the track between A and B, which points were twenty- 
five miles apart: Held, that evidence was admissible to show that 
the witness had passed over the same road two days before the plain- 
tiff received the injury, and that at some point on the road witness 
had felt a severe jar, and that on the day the cars ran eff witness was 
in the cars and predicted that at a point ahead the passengers would 
feel a severe jar, and that the prediction was verified, although the 
point at which the jar occurred was not shown to be the point at 
which the cars ran off. Hedges v. W.d& W. R. R. Co. 


See GUARDIAN, 7. 
See Trusts, 3. 
See Wrrngss, 1, 2. 


EXECUTION. 

: 1. The purchaser at an execution sale, cannot be held liable for any de- 
vice of the defendant in the execution, of which he was innocent and 
ignorant. Thorpe v. Beavans et al., 241. 

2. An execution issuing from the Supreme Court, upon a judgment ob- 
tained therein, toa county in which the defendant has land, is a lien 
upon the land from its teste. Rhyne v. McKee, 259. 

See DamaGEs, 1. 


See Fravup, 2, 3, 4. 


EXECUTORS, ADMINISTRATORS, &c. 
1. An absolute judgment against an administrator ascertains the debt 
only, and has no effect in fixing the defendant with assets, or in dis- 
turbing the order of administration. Dunn v. Barnes, Adm’r, 273. 
2. A co-surety, who pays the bond debt for which the other surety is 
equally bound, shall be deemed a bond creditor, in the administration 
of the estate of the deceased co-surety. Howell v. Reams, Adm’r, 391. 
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When a plaintiff, a ce-surety, discharges the bond debt, fer the pay- 
ment of which the defendant’s intestate was equally bound, he be- 
comes a bond creditor as to the assets of the intestate; and when 
pending an action for contribution, the administrator paid off the 
bonds voluntarily, of equal dignity with said surety debt, having pre- 
viously paid an open account, he committed a devastavit to the extent 
of the plaintiff’s claim for contribution, such claim being for a sum 
smaller than the bonds so preferred and the open account. bid. 


Where an administrator sold slaves belonging to the estate of his in- 
testate, upon the petition of the next of kin, in November, 1864, upon 
time, but allowed the parchasers the privilege of paying cash for the 
“same, in bank bills at the sale; and the next of kin purchased the 
slaves so sold, and gave their notes w.th security for the purchase 
money, except one, who paid the amount of his bid in bank bills, 
which the administrator deposited in bank, and refused to pay over 
to the next of kin, because of a dispute as to who was entitled thereto; 
pending the decision of which dispute, the said bills became worthless, 
and the makers of the notes, given for the ,purchase of the slaves, 
also became insolvent from the results of the war: It was held, that the 
administrator was guilty of no laches, in selling the slaves as he did, 
and was not liable to account for their value. Williams, Adm’r, v. 
Williams, et al., 413. 


An administratcr, whose wife was the only heir and next of kin of the 
intestate, took into possession in October, 1861, all the property o 
the intestate, and used it as bis own, including a number of slaves, 
employed by the administrator in cultivating his land; which proper- 
ty was more thar sufficient to pay the debts of the intestate, and some 
of which the administrator sold and paid off before 1863, a large amount 
of the intestate’s indebtedness including debts of simple contract, and 
before notice of ;two of the debts sued on; and who administered the 
same bora fides: Held, that az the debts the administrator had notice 
of, were small in comparison with the estate, he might reasonably ex- 
pected to have paid them from the income of the estate of the intes- 
tate, without making the sacrifice which would have resulted from a 
sale of the slaves after 1861, and that the administrator was not, un- 
der the circumstances, liable for the value of the slaves. Whitley,- 
Guard’n, Y. Alexander, et al., 444. 


Nor was the administrator, under such circumstances, liable for the 
value of three mules taken by the Confederate authorities, one of 
which was paid for with Confederate money, which, the administrator 
being unable to use, he invested in Confederate bonds and lost. Ibid. 


An administrator, who finds a raw commodity on hand, {tobacco for 
instance, ) may lawfully, without a fraudulent intent, put it in a condi- 
tion in which it is usual to sell it, or in which, under the circum- 
stances, it can be best sold. And the administrator was justified, on 
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10. 


11. 


12. 


13. 


14. 


account of the perishable nature of the tobacco, in selling it for Con- 
federate money, the then only currency. Ibid. 


Where the administrator rightfully and bona Ade receives Confederate 
money, in the administration of his intestate’s estate, which cannot be 
used in the payment of debts, and the money not being by him in any 
manner converted, he ought not to be charged with the value thereof. 
Ibid. 

Where an administrator had certain railroad stock belonging to his 
intestate, assigned to himself personally and for his own benefit: 
Heid, to be a conversion of such stock, for which the administrator 
was responsible. bid. 


When an administrator has paid debts of lower, before those of 
higher dignity, the estate being at the time solvent, or when any 
creditor has refused to receive payment in Confederate money, which 
was afterwards used in payment of the debts of the estate, or become 
worthless without the fault of the administrator: Held, that such 
payment should be allowed to the administrator in all suits, &c., 
without regard to the dignity of the debts thus paid, as compared 
with those sued for. Ibid. 


If an intestate owe simple contract debts which are due. and he is 
also indebted by a contingent security, such as a bond to save harm- 
less, or other bond, under which it depends upon a contingency 
whether any debt will ever arise, and no breach of the condition has 
taken place, the administrator may pay the simple contract debt. 
Ibid. 


A judgment quando amounts to an admission that the administrator 
had no assets at its date; and an order of reference subsequently 
made, should confine the account to the assets received by the admin- 
istrator since the date of the judgment. Ibid. 


In a suit by purchasers at an execution sale, against the heirs of the 
judgment debtor, to recover certain land sold, but claimed by such 
heirs, it is not necessary to make the administrator of the judgment 
debtor a party defendant. A judgment against the administrator, 
does not fix bim with assets, but only ascertains the amount of the 
debt. Wall, Gay et. al., v. Fairley et al., 464. 


In stating an account between an executor and the surviving part- 
ner of the testator, it is not error to charge the surviving partner with 
the value of a note, due the testator of the plaintiff individually, if 
such note arose from, or grew out of the business of the co-partner- 
ship. Royster, Ex’r, ¥. Johnson, 474. 


See Contracts, 10. 


See DEmuRRER, 1. + 


See Evipence, 4, 17. 
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FISHING. 


1, 


While the owner of a beach has the right of drawing his seine to that 
beach, in exclusion of others, yet he cannot acquire the sole right of 
fishing in a certain portion of the waters of the Sound, independently 
of all others. Skinner v. Hettrick, 53. 


To constitute a several fishery, there must be a right of soil; which no 
person has in Albemarle Sound. At common law, there could not be 
a several fishery in a navigablestream. Jbid. 


The regulation of the right of fishing in navigable streams is a proper 
subject of legislation, and has been treated as such in this State by 
acts establishing ‘‘ lay days” and the like. Ibid. 


See Enrry, 1. 


FRAUD. 


1. 


Where A, a feme sole, engaged to be married to B, on the day before 
the marriage conveyed to C, without a valuable consideration, a lot, 
the only property she owned, without the knowledge or consent of 
B, her intended husband: J? was held, that such conveyance was a 
fraud upon the marital rights of the husband, and therefore void. 
Baker v. Jordan et al., 145. 


When a relation of the defendant in an execution purchases property 
and then conveys it to the defendant, it raises a suspicion which, 
with other circumstances, should go to the jury to be weighed by 
them in determining the question of fraud. Thorpe v. Beavans, 
et ai., 241. 


The purchaser of property at an execution sale has the right to buy 
up the debts of the execution creditors, and thus obtain a certain 
amount of control over the sale; and to the amount of the execution 
debts bought, such purchaser has a right to have them credited on 
his bid, in lieu of paying the whole of it in cash. Ibid. 


A purchaser at an execution sale may lawfully buy the property of 
the insolvent debtor, with the intent of aftewards giving the whole or 
@ part thereof to such debtor or his family. Ibid. 


The purchaser of certain land at an execution sale, which the judg- 
ment debter had procured to be purchased with his own money, and 
conveyed without consideration to two of his children, can follow the 
fand of such voluntary (and in law, fraudulent) donees. Wall. Gay 
et al. v. Fairley et al., 464. 


See Exxcurion, 1. 
See GUARDIAN, 4. 
See Trusts, 3. 
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GUARDIAN. 
1. 


A guardian is responsible not only for what he receives, but for all he 
might have received by the exercise of ordinary diligence and the 


highest degree of good faith. Armfield v. Brown ef al., 81. 


Where, in 1864, A hired of B, a guardian, certain slaves, the property 
of his wards, upon condition that the price of the hire should be 
secured by note, payable twelve months after date, in whatever might 
be the currency of the country at the time the note was collected, 
stipulating however that Confederate money would not be received; 
it was further agreed that A should execute her note for the hire, pay- 
ableto the guardian, and which when due was to be credited on a 
bond held by A against B; when A’s note became due she refused to 
credit her bond with it, as agreed, and collected from B the whole 
amount of his bond due her: Held, that A became liable for the 
whole amount of her note to the guardian B, and upon his delivering 
the same to one of bis wards, she then became liable to the ward; 
and that her administrator was entitled to credit for the full amount 
of the bond which he had paid tothe ward. Smith v. Laworence, 98. 


Where A was appointed guardian of B by a County Court, of which 
at the time of his appointment he was an acting Justice: Held, that 
. the fact that he was so acting did not render nugatory his appoint- 
ment, 8o as to discharge C, a surety on the guardian bond, from lia- 
bility to the ward. Barnes v. Lewis, 138. 


T, a guardian, held a note against M for $6,000. In payment of this 
note, M conveyed to T 1,300 acres of land, and the note was credited 
with $6,000, the full value of the land, T afterwards conveyed 700 
acres of the land to a trustee for the use and benefit of the children 
of the said M; and in an action brought by the said wards of T, to 
recover the 700 acres so conveyed in trust and without consideration: 
It was held, that as the land was conveyed to T in payment of the 
note belonging to his wards, his deed to the trustee in trust for M’s 
children was fraudulent, and that the wards of T were entitled to re- 
cover the land. Rowland et al. v. Thompson, 419. 

A Court of Equity, as the guardian of infants, not only has the power, 
but should, in the exercise ofits discretion, authorize and confirm a 
private sale of the land of infants: Therefore, where T, a guardian, 
in accordance with the order of the Court, exposed to sale at public 
outcry the land of his wards, and there was no sale for want of a bid 
at a fair price, and the same land was‘subsequently sold privately, 
upon terms approved by the Court. Jt was held: 

(1.) That G, the purchaser at such private sale, acquired a good title 
to the land. 

(2.) That where the notes given for the purchase of the land were 
paid in Confederate money, in April, 1863, the purchaser was only 
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entitled to credit as against the warda, for the value of the Confed- 
erate currency. 

(3.) That the sale will not be set aside, and a trust declared in favor 
of the wards, subject to a lien in favor of the defendant for the repay- 
ment of the purchase money actually paid. Rowland et al. v. Thomp- 
son and Godwin, 504. 


A payment by a debtor, in Confederate money in April, 1863, of notes 
due a guardian, one and two years before the notes fell due, can be 
considered only a payment of the value of the Confederate money at 
the time of payment; as against the wards, the real creditors. Row- 
land et al v. Thompson and Godwin, 504. 


In an action against a guardian and the sureties upon his guardian 
bond, it was in evidence: that the ward, the feme plaintiff, having 
married, her husband demanded of the guardian a settlement of his 
account as guardian. Afterwards, in a conversation concerning the 
same, the guardian stated to the male plaintiff, that the feme plaintiff, 
his ward, was largely indebted to him, at the time showing to the 
male plaintiff the book in which his guardian account was kept, and. 
representing that the account therein was correct. The guardian then 
proposed to the male plaiotiff that if he and his wife, the ward, would 
give him a receipt in full of all demands against him as guardian, he 
would give the plaintiffs a receipt for the alleged balance due. The 
proposition was accepted and the respective receipts given, the plain- 
tiff never having examined the account. Subsequently the plaintiffs 
discovered that the guardian had credited himself in the account with 
large sums paid in Confederate money, making no deduction on ac- 
_count of the depreciation of the same: Held, that the plaintifis were 
entitled toan account. Cotton and wife Vv. Fenner et al., 566. 


See EvipEence, 6. 


HABEAS CORPUS. 
1. 


One who has been convicted of murder, and is under sentence of 
death, is a competent witness; and the Solicitor for the State is en- 
titled to a Aabeas corpus to bring such condemned prisoner into Court, 
for the purpose of testifying before the grand jury. Harris, Ex 
parte, 65. 


HOMESTEAD. 
1. 


The Constitution provides that ‘‘no property shall be exempt from 
sale for taxes or for the payment of obligations contracted for the 
payment of said premises:” Therefore, where A sold and conveyed to 
B a tract of land, taking in payment therefor notes of C payable to 
B, and by him endorsed to A: Held, that this was an obligation 
within the meaning of the provisions of the Constitution, and as 
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against a judgment obtained upon the notes, B was not entitlee toa 
homestead. Whitaker v. Elliott, 186. 


Serre, J., dissenting 


INDICTMENT. 


1. 


ll. 


Although the offence of receiving stolen goods is declared to be a 
misdemeanor by sec. 55, chap. 32, Bat. Rev., the effect of secs. 25 
and 29 of the same chapter is to authorize the Court to punish the 
offence in the same manner as larceny is punished; that is, by con- 
finement in the State’s prison or county jail for not less than four 
months nor more than ten years. State v. Brite, 26. 


In an indictment for larceny a third person may be described by any 
particulars which furnish sufficient identification, and initials are a 
sufficient designation of the christian name. bid. 


A general verdict of guilty upon an indictment of two counts—one 
for stealing and the other for receiving stolen goods of a value less 
than five dollars is correct, notwithstanding the act of 1874-75, chap. 
62. Statev. Bailey and Kennedy, 70. ‘ 
Upon an indictment for ‘“‘highway robbery,” it is not necessary to 
prove both violence and putting in fear; either is sufficient. State v. 
Burke, 81. 
Such indictment charging the robbery to have been committed ‘‘in the 
public highway,” is sufficient, without specifying to what points the 
highway led. Ibid. 
It is not necessary to charge in such indictment the kind and value of 
the property taken; because force or fear is the main element of the 
effeftce. Ibid. 
All persons who counsel, aid, abet or advise a larceny, are equally guilty 
with those who actually commit the offence. State vy. Gaston, 93. 
Breaking and entering a store-house, with an intent to steal the goods, 
&c., therein, is not a criminal offence at common law; and there is no 
statute in this State making such act a crime. State v. Dozier, 117. 
Upon a trial of an indictment for murder, when there is not one single 
circumstance in the immediate transaction to justify, excuse or mitigate 
the homicide, the Judge presiding committed no error in telling the jury 
that malice was implied, and that the offence was murder. State v. Zu- 
wood, 189, 
The lessee of a stall in a market house, who furnishes meals to the 
public, does not keep an ‘Eating House” within the meaning of the 
Revenue Act of 1872-73, which requires that such persons should 
take out a license, and pay a license tax. State v. Hall, 252. 


The Act of the 18th March, 1865, chap. 200, of the laws of 1874-75, 
divesting the Superior Courts of jurisdiction of the offence of failing 
to list the poll for taxation, is an Act of Amnesty, and applies as well 
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oa to acts committed before, as to those committed after its passage; 
and an indictment for such offence, found before the passage of the 
Act, will be dismissed, upon the payment of said tax and costs. 
State v. Buck, 266. 


12. An indictment under the act of 1868, Bat. Rev., chap. 32, sec. 95, for 


a killing and abusing a cattle beast, the property of, &c., in an inclosure 
25 not surrounded by a lawful fence, is defective, for the reason that it 
1e does not charge the act to have been done ‘‘ unlawfully and wilfully,” 
ae or words of equivalent meaning. Stale v. Simpson, 269. 


13. When an offence is made of a higher nature by statute than it was at 
common law, the indictment must conclude against the statute; but 


: if the punishment is less, or the same, it need not so conclude. Slate 
v. McDonald, 346. 
> 14. An indictment under the Act 1874-75, chap. 149, against the Rich- 


mond & Danville Railroad Company, (changing the gauge of rail- 
roads,) cannot be sustained, because that act impairs the obligation 
of the contract between the State and the defendant Railroad Com- 
pany, as assignee of the North Carolina Railroad Company. Ajlate v. 
R. & D. R. R. Oo., et al., 527. 

Bynum, J., dissenting. 


15. B was indicted for failing to list his poll for taxation. The bill of in- 
dictment was found by the grand jury subsequent to the ratification 
of the act of the 18th of March, 1875, chap. 200, Public Laws 1874-75; 
upon a motion to quash the bill of indictment on the ground that the 
Superior Court had no jurisdiction of the offence: Jt was held, that 
under the peculiar circumstances of the case, the indictment must be 
quashed. State v. Buck, 630. 


INJUNCTION. 

1. A party who purchases land must in general look to his vendor alone 
for a title; and in the absence of a warranty and of fraud, the doc- 
trine of caveat emptor applies between the vendor and vendee. There- 
fore, where A, @ corporation, purchased from B, land sold under a 
mortgage, and on the same tay mortgaged the land to C: Held, that 

: the fact that D claimed title to the land, and had brought an action 
to assert that title, was not sufficient ground for an injunction against 
C, restraining the sale of the land under his mortgage, although A, at 
the time of purchasing the land, was ignorant of the claim. The N. 
0. Gold Amalgamating Oo. v. The N. C. Ore Dressing Oo., £68. 


See Burupine & Loan Assoctations, 1. 
See Pracricg, Crvit Casgs, 2, 5, % 
See Mortaaag, 1. 
See Traps Mark, 3. 
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LIBEL. 


See Arrest, I, 2. 


MANDAMUS. 


1. 


When in the Act establishing a new county, providing for the appoint- 
ment of Commissioners to adjust the amount of the public debt owing 
by the county from which the new one is formed between the two, 
and assign to the new county ite proper proportion of the stock, &c., 
owned by the old, it is enacted,.‘‘ That shouid the Commissioners of 
Craven (the old county) neglect or refuse to turn over to the Commis- 
sioners of Pamlico (the new county) their portion of the stocks in, 
&c., within one year after the demand for such settlement has been 
anade by the Commissioners of Pamlico county, then the Commis- 
sioners of said Pamlico county, and the citizens thereof, shall not be 
held bound to Craven county, for any part of said debt, contracted as 
subscription, &c.; and on the 3d of February, 1873, the Commis- 
sioners of Pamlico demanded such settlement and transfer, which 
was not complied with by Craven county until the 3d February, 1874: 
Heid, that the Act, containing the foregoing provisions did not intend 
to make the precise time of the essence of the obligation, and that 
Craven county therefore had a right to recover the amount ascer- 
tained and agreed upon, and is entitled to a mandamus, if the same is 
not paid within a reasonable time. Commissioners of Craven v. Com- 
missioners of Pamiico, 208. 


MORTGAGES. ; 
ae 





In an action by the plaintiffs, mortgagors, to restrain the defendants 
from selling the mortgaged premises, and in which the following facts 
were found by the Court: that the interest, secured to be paid by the 
mortgage, was usurious, and the contract, on that account, was void 
as to all interest, leaving only the principal money due and payable 
thereon; and that upon the payment by the plaintiffs of such prin- 
cipal, at the time contracted for, they were entitled to a re-conveyance 
of the mortgaged premises: and it being further found as a fact by 
the Court that the plaintiffs had made several payments on said prin- 
cipal: Jt was held, that his Honor committed no error in the Court 
below in ordering an account to be taken to ascertain the amount of 
the payments made by the plaintiffs; and that the plaintiffs, upon a 
ziven time, should pay one-third of the amount reported to be due on 
the debt owing the defendants, upon which payment the injunction 
before granted should be continued; and in case of the failure of the 
plaintiffs to pay the said one-third at the time appointed, the injunc- 
tion should be dissolved, and the defendants have liberty to-sell the 
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mortgage premises, should they so elect to do. Chavasse and Jones v. 
Jones, et al., 492. 


See Bankruptcy, 1. 
See Buriprne anpD Loan Associations, L. 
See Inyunction, 1; Surety, 2. 


OFFICERS, 


l. 


2. 


3. 


A Clerk who held over from the day of a general election, to wit, the 
first Thursday in August, until the first Monday in the ensuing Sep- 
tember, when his successor was installed, was at least Clerk de facto ; 
and his acts cannot be collaterally impeached, and are valid as be- 
tween third parties. Threadgill v. C. C. R. R. O., 178. 

The County Treasurer is the officer whose duty it is to receive pay- 
ment of the county taxes from the Sheriff, and it is also his duty to 
bring suit on failure of the Sheriff to account. If the County Treas- 
urer fails to bring suit, the County Commissioners are required to do 
so. Comm'rs of Bladen v. Clark, 255. 

A Sheriff or Tax Collector is an insurer of the safety of all money 
officially received by him against loss by any means whatever, inclu- 
ding such losses as arise from the act of God or the public enemy. 
Tid. 2 

Chap. 106, Sec. 3, Battle’s Kevisal, requiring a Sheriff elect who has 
theretofore been Sheriff, to produce his tax receipts from the proper 
officer, before again being inducted into the office, imposes no addi- 
tional qualification upon the eligibility to office of such Sheriff elect, 
other than those required by the Constitution, Article VI, Section 1, 
but only prescribes an assurance for the faithful discharge of the 
duties of the office. The General Assembly has authority to prescribe 
such assurances as the general welfare demands, and therefore the 
act is not unconstitutional. Lee v. Dunn, 595. 

Where A was appointed Clerk of the Superior Court for the county of 
E, by the de facto Judge presiding in that judicial district; in an ac- 
tion brought against A to oust him from the office, by the appointee 
of one who had been declared’ Judge de jure: Héld, that the ap- 
pointment of A was valid, and the appointee of the Judge de jure was 
not entitled to the office. 

Pearson, C. J., and Ropman, J., dissenting. MNorflest v. Staton, 546. 


See Brits, Borns, &c., 1. 
‘See Country Commisstonsre, 1, 2. 
See DamaceEs, 1. 


OUSTER. 


See StaruTe or Limitations, 1. 
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PARTITION. 
1, 


The special proceedings prescribed in chap. 84, Battle’s Revisal, for 
obtaining partition of land between tenants in common, or the sale 
thereof, when actual partition is impracticable, do not apply toa 
case where tenants in common have by contract agreed upon terms 
as tothe manner and extent of the partition sought to be made. 
Keener v. Den, 132. 


Where partition had been made of land between the heirs at law who 
were entitled thereto by descent, and a part of the heirs had sold their 
shares and the creditors of the ancestor had instituted proceedings to 
subject the land to the payment of his debts, it having been decided 
that the plaintiffs had a right to subject the whole of the land to the 
payment of their debts: Jt was held, that the defendants who had 
not soht their land were not entitled to pay their rateable portions of 
the debt and retain their land discharged therefrom: Held further, 
that they were not entitled to have their land valued by commissioners 
to be appointed by the Court and to account for the value thereof, 

instead of having the land sold in the usual way: Held further, that 
ap heir who has sold his land for more than his rateable share of the 
debt was not entitled to be discharged from liability upon payment of 
such rateable share. Hinton v. Whitehurst, 157. 


See Practice, Crvit Caszs, 8. 
See WILLs, 1, 4. 


PARTNERS AND PARTNERSHIPS. 
1. 


If an incoming partner agrees with his co-partners, that the debts of 
the old firm shall be taken by the new, this, although binding between 
the partners, is, as regards strangers, res inter alios acta, and does not 
confer upon them any right to fix the old debts on the new partners. 
Morehead v. Wriston, 398. 

In order to render an incoming partner liable to. creditors of the old 
firm, there must be some agreement to that effect entered into between 
such ineoming partner and the creditors, and founded on some suffi- 
cient consideration. Ibid. 

Under the law of this State, a surviving partner is entitled to reason- 
able compensation for his services in settling up the partnership 
business, Royster, Ex’r, v. Johnson, 474. 


See Contract, 13. 
See EvipEnce, 2, 3. “* 
See ExecuTors, ADMINISTRATORS, &C., 14. 


PLEADING. 
1. 


In an action for an account and settlement, where the defendant relies 
upon the plea of a former account and settlement, the answer must 
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allege and set forth an account stated between the parties, and that 
the account, as settled, is just and true. Morton v. Lea, 21. 


See Practice in Crvit Caszs, 1, 11, 16, 19. - 
See Practice, Crrminat Caszs, 2. 
See Statute or Liurrarions, 6. 


PRACTICE, CIVIL CASES. 


An action brought as follows; ‘‘T. L. Hargrove, Attorney General of 
North Carolina, in the name of the people of the said State, and upon 
the relation of N. N. Tuck v.,” &c., is well brought, and no advantage 
can be taken of it on demurrer. Tuek v. Hunt, 24. 


It is error to grant an injunction without requiring the plaintiff to give 
the bond required by C. C. P., sec. 192. Miller v, Parker, 58. 


Objection, for irregularity in the service of original process should be 
made in the first instance: Therefore, it is error for the Court to set 
aside proceedings against a defendant, who had appeared and over. 
looked such irregularity for two or three terms. Middleton v. Duffy 
and wife, 72. 


Where the parties to an action have mutually agreed to a reference, 
they cannot after an adverse decision, as a matter of right, claim a 
trial of the issues arising in the cause, by a jury. Armfield v. Brown, 
et al., 81. 


It is error for a Court to grant an injunction in a case where the party 
applying therefor has an adequate rewedy by an action for damages. 
Jordan V. Lanier, 90. . 


Where a jury, by the consent of the parties to the action, brought in 
their verdict in the absence of the presiding Judge, and found all the 
issues in favor of the plaintiff, but failed to assess damages as they 
had been instructed to do, in case they should so find, and the verdict 
was received and recorded by the Clerk; and the Judge coming in 
hefore the jurors left the Court room, directed them to retire, and find 
a verdict according to their instructions, (no suggestion of any im- 
ptoper conduct on the part of«the jury being made): Jt was held, that 
there was no such irregularity in the return of the verdict as would 
vitiate it, and justify a new trial. Robeson v. Lewis and Devane, 107. 


Where in an action for an account the defendant in his answer admit- 
ted a partnership, but in avoidance of a general account pleaded a 
full settlement as to matters prior to a certain date except certain 
debts due to and from the partnership which were thereafter to be 
accounted for by the defendant: Held, that as under the provisions of 
C. C. P., sec. 127, the settlement must be taken as denied, it was 
error to grant ap order of reference to state an account before trying 
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Il. 


12. 


13. 


14. 


15. 


16. 





the issue raised by the pleadings as to the settlement. Price y. 


Eeoles, 162. 

Where in a special proceeding for partition, issues of fact were raised 
by the pleadings: Jt was held to be error to refuse a motion to submit 
the issues so raised to a jury for decision. Covington v. Covington, 
ef al., 168. 

Where on a former trial of an action to abate a nuisanee, the jury 
found a verdict not touching the merits of the case; and at a subse- 
quent term, the plaintiff moved ta make the injunction prayed for 
perpetual, when the defendant bona fide tendered certain issues in- 
volving the merits, and asked that such issues be found by the jury: 
It was error in the Judge to refuse to submit to the jury the issues so 
tendered, and not to allow further time, in which the question of 
nuisance or no nuisance, under all the surroundings of the case, with 
special instructions, could have been submitted to the jury, together 
with a distinct inquiry upon the question of damages. Hyatt v. 
Myers, 232. 


After the decision of a Judge of the Superior Court overruling a de- 
murrer as frivolous, the right to answer over is not a matter of course, 
but depends upon the sound diseretion of the court. Dunn v. Barnes, 
adm’r., 273. 

Any informality in the demand for judgment in a complaint is not 
ground for demurrer, and must be disregarded, when the sum de- 
manded, and how it is due, sufficiently appear from the summons and 
eomplaint. Jbid 


It is error, and contrary to the practice and decisions of our Courts to 
render judgment in the alternative. Ibid. 


The defendant in a suit before a Magistrate’s Court, upon judgment 
being rendered against him, prays an appeal to the Superior Court, 
but takes no further steps to prosecute the appeal. The Superior 
Court committed no error in submitting the ease to a jury, who found 
a verdict for the plaintiff in the same sum for which the Magistrate 
rendered judgment. Thornburg v. Herrom, 281. 


The Superior Court has no power, under section 133, C. C. P., to set 
aside a judgment once rendered, upon the motivn of a stranger to the 
original cause, and to order such stranger to be made a party thereto. 
Smith v. City of Newbern, 303. 


When a case is at an end—— judgment, and money paid into office, 
there can be no motion inthe eause, even if the matter thereof be ger- 
main to the case. bid. - 


After a cause (under our former Equity practice) has been set for hear- 
ing in the Court below and transferred to the Supreme Court on ap- 
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18. 


19. 


20. 


21. 


peal, and the rights and liabilities of the parties have been there de- 
clared, and the cause remanded to be proceeded in, in accordance 
with the opinion and decree of the Supreme Court: Jt is error for the 
Court below to set aside the order setting the cause for hearing, and 
to give the defendant leave to take additional testimony. N. C. R&. 
R. Co. v. Swepson et al., 316. 


Although section 133, C. C. P., in terms, applies only to a Judge of 
the Superior Court, the spirit and equity of its provisions equally ex- 
tend to this Court; and the same power resides here to relieve from a 
judgment taken against a party through “ mistake, inadvertence, sur- 
prise or excusable neglect.” And where it appears that the bond, on 
an appeal to the Supreme Court, was not filed in the time prescribed 
by law, through mistake and excusable neglect on the part of the ap- 
pellant, the judgment rendered here will be vacated. Wadev. City of 
yewbern, 318. 


Where A, one of the creditors of B, by contract with other creditors 
of B, purchased at an execution sale B’s land, to be held in trust for 
the payment of their respective debts, and A, having received pay- 
ment of his debt from the sale of said land, sold the same to C, who 
again sold ittoD: Held, that in an action by F, one of the creditors 
of B, to enforce against D the said contract and trust, A and D were 
necessary parties. McKethan v. Murchison and McKay, 427. 


An order of the Judge of the Superior Court re-referring a report to 
the referee, directing him ‘*to reform his report in accordance with 
the decision of the Supreme Court, and that his amended report, so 
reformed, be the judgment of the Court,” is erroneous, for the reason 
that it deprives the parties of the right to except to the report for any 
errors which might be therein contained; and also because it allows 
the referee to determine what the judgment of the Court shall be. 
Brumble v. Brown, Ez'r., 476. 


In a petition for partition, A ¢¢ a. v. B, and B pleads “sole seizure,” 
under a deed trom ©, who being made a party to the suit, alleges 
fraud on the part of B in procuring the deed, and prays to have the 
same cancelled: Jt was error in the Probate Court to dismiss the pro- 
ceedings at the cost of the plaintiff. And on the appeal of the plain- 
tiff to the Superior Court, i was the duty of the presiding Judge to 
bave eliminated from the transcript and decided the point of law 
raised by the plea of sole seizure; as it was also his duty to have had 
the issue of fraud in procuring the deed, submitted to and passed 
upon by ajury. After this, if necessary, the Court could have issued 
a procedendo to the Probate Court. McBryde v. Patterson, 478. 


Where plaintiffs have interests to a certain extent in common and 
seek the same relef they are at liberty to join in a suit against com- 




















mon defendants or they may gue separately. Such joinder is not good 
ground for demurrer. Wall, Gay et al. v. Fairley et al., 464. 

22. Where, upon the hearing of a Bill in Equity under our former system, 
This Court sends down issues to be tried by a jury, and the jury finds 
the issues in favor of the plaintiff, and afterwards A, assignee of the 
defendants, upon affidavit moves the Court for a new trial, the motion 
will not be granted where the affidavit of A is contradicted by two 
affidavits of the plaintiff, although the matter alleged in the affidavit 
of A be sufficient ground for a new trial. Falkner v. Hunt et al., 591. 

See Action, l. 

See AMENDMENT, 1. 

See ARREsT, 1, 2. 

See BaILMEnT, 1. 

See Burtprne & Loan Assoctrations, 1. 
See DEMURRER, 2. 

See Executors, ADMINISTRATORS, &c., 13. 
See Mortaacg, 1. 

See SUPPLEMENTARY PROCEEDINGS, 1. 





PRACTICE, CRIMINAL CASES. 

1. The jury, upon a trial for larceny, in the absence of counsel, returned 
a verdict of “ guilty of the larceny of a fifty dollar note,” and the 
Court informed the jury, that the prisoner was not indicted for steal- 
ing the bill, but the trunk, and the jury retired and brought in a ver- 
dict of ‘‘ guilty of the larceny of the trunk as charged in the bill of 
indictment:” Held, that as the verdict as first rendered was not re- 
ceived nor recorded, and the jury had not been discharged, it was 
competent for them to correct the inadvertence so as to make the 
verdict responsive to the indictment. State v. Bishop, 44. 


2. Chap. 54, sec. 40, Bat. Rev., applies only to parties strictly so called 
and not to the State. Harris, ex parte, 65. 


8. Offences which were punishable with death at the time of the adoption 
of the present State Constitution, are now punishable under sec. 13 
chap. 32, Bat. Rev. State v. Burke, 81. 


4. The removal of a criminal case from one ceunty to another, upon the 
affidavit of the prisoner, lies within the discretion of the presiding 
Judge of the Court below; from the exercise of which discretion no 
appeal will generally lie. State v. Hall, 134. 


5. Section 229, Code of Civil Procedure, prescribing how the jury lists 
of the several counties shall be annually prepared by the County 
Commissioners, is directory only and not mandatory. And the objec- 
tion that tue jury list, frem which the grand jury was drawn, did not 
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ood contain the names of all the persons in the county qualified to sit as 
jurors, was properly overruled in the Court below. Stale v. Haywood, 

m, 437. 

ids 6. For an informality in drawing or empanneling grand jurors, a plea on 

‘he the arraignment of the defendant for trial, and not a motion to quash, 

on is the proper practice. Ibid. 

- See Haseas Corpus. 

1. 


PUBLIC ADMINISTRATORS. 

1. Probate Courts have the power to order the removal of Public Admian- 
istrators, and at the.same time order that they make immediate 
return and settlement of estates in their hands. The refusal to obey 
such order is a contempt, which the Probate Court has the power to 
punish. Inre G. W. Brinson, Publie Adm'r., 278. 


RECEIVER. 


See SuPPLEMENTARY PROCEEDINGS, I. 





STATUTE OF LIMITATIONS, 

1. A delay by a feme covert, tenant in common, for three years and a few 
months after the death of her husband, and for seven years and a few 
months after the falling in of the life estate of her father, does not raise 
a presumption of an actual ouster by her co-tenants in common, so as 
to defeat her title, and under the statute of limitations bar her action. 
Day Vv. Howard and Baker, 1. 


2. A mere entry of a part payment on a bond, without other evidence 
tending to show that such entry was made at a time when it was 
against the interest of the holder to make such entry, is not of itself 
sufficient to repel the statutory presumption of payment. Woodhouse 
v. Simmons, 30. 


3. A part payment is necesssrily made by the obligor, or at least with his 
privity; Therefore, where A held a bond executed by B and payable 
to C, and a set off in favor of B, was allowed and entered on the bond 
by A: Held, that this was not a part payment as to C, and did not 
repel the presumption of payment. Jdid. 


4. In an action against a guardian to falsify an account of settlement, on 
the ground of fraud recently discovered, inasmuch as the relief sought 
might have been substantially obtained in a Court of law, the action 
became barred by the statute of limitations, after the lapse of three 
years. Barham v. Lomaz, 76. 


5. Where an action was instituted, and judgment obtained against A, B 
& Co., upon a bill of exchange, and C, who was a secret partner in 























































the firm was not joined as defendant, and the plaintiff afterwards, and 
more than three years after the cause of action accrued, discovered 
that C was a partner, and instituted an action against him: Held, that 
the action was barred by the statute of limitations. Navasso Guano 
Co. v. Willard, 521. 


6. Where the statute of limitations is relied upon as a defence, it must be 
pleaded. The objection cannot be taken by demurrer. Green v. N. C. 
R. R. Co., 524. 


SURETY. 


1. Where a wife joins her husband in a conveyance of her separate prop- 
erty to secure a debt of the husband, the relation which she sustains 
to the transaction is that of surety. Purvis and wife v. Carstaphan, 575. 


A surety is entitled to the benefit of all the securities which the cred- 
itor acquires from the principal debtor, and if the creditor perverts or 
misapplies such securities to the prejudice of the surety, he thereby 
discharges the surety pro tanto. Therefore where a feme covert joined 
her husband in a conveyance of her separate estate to secure the 
payment of advances which the defendant, a merchant, had agreed 
to make, to enable the husband to carry on a farm, and the mortgage 
also conveyed the crops to be made, and all the stock, tools, &c , to 
secure the sum of $1,500, and the husband received the $1,500, and 
the additional sum of $1,100, and the crops were delivered to the de- 
fendant, who sold them, and by the direction of the husband, without 
the knoweldge of the wife, applied the proceeds of the crop to the 
payment of the additional sum of $1,100: Zt was Aeld, that as against 
the husband the appiication was valid, but as against the wife, a 
surety, it was a perversion of the security, and operated as a dis- 
charge of the liability of the land. J did. 


See Actions, 1. 
See Executors, ADMINISTRATORS, &c., 2, 3. 


to 


See EvIDENCE, 6. 
GUARDIAN, 3, 7. 


SUPPLEMENTARY PROCEEDINGS. 


1. Those creditors only, are entitled to the benefit of Supplementary 
Proceedings under the Code of Civil Procedure, who bring themselves 
within the provisions of the statute, by instituting such proceedings. 
Therefore, where A obtained a judgment, and alone instituted Sup- 
plementary Proceedings against B, and a Receiver was appointed, and 
before he filed his bond B paid off the judgment, and the Receiver 
having afterwards filed the requisite bond, brought suit against 
B: Held, that by the payment of the judgment by B, the receiver was 

fSunctus oficio; and that it was error in the Court below to allow the 
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And pleadings to be so amended as to make other creditors parties plain- 
red tiffs. Righton v. Pruden. 


TENANT BY THE CURTESY. 


ano 

be 1. Since the act of 1848, a husband, as tenant by the curtesy initiate, is 
C not empowered by law to dispose of his life estate in the lands of his 
wife, yet still as he is entitled to the rents and profits of the same, 
during the coverture, or until such time as the wife objects to such 
claims by him, by reason of her complete ownership, he can dispose 
thereof. Jumes v. Carter, 148. 


TRADE MARK. 


| 1. Every manufacturer has the unquestionable right to distinguish the 
goods that he manufactures and sells, by a peculiar label, symbol or 
trade mark, and no other person hag a right to adopt his label or trade 
mark, or one so like his as to lead the public to suppose the article to 
which it is affixed, is the manufacture of the inventor. But before 
the owner of the trade mark can invoke the power of the Courts to 
prevent an infringement thereof, he must show a clear legal title to 
the trade mark, and a plain violation of it. Blackwell v. Wright, 310. 


2. If it appear that the trade mark, alleged to be an imitation, though 
f in some respect resembling that of the plaintiff, would not probably 
deceive the ordinary mass of purchasers, an injunction will not be 
granted. Ibid. 


TENANTS IN COMMON. 


See Partition, 1. 
See Statute or Liurrations, 1. 


TRUSTS. 
1, A Trust can only be created in one of four modes, to-wit: 

(1.) By transmutation of the legal estate, when a simple declaration 
will raise the use or trust. * 
(2.) A contract based upon valuable consideration, to stand seized to 
the use, or in trust for another. 
(3.) A covenant to stand seized to the use of or in trust for another 
upon good consideration. 
(4.) When the Court by its decree converts a party into a trustee, on 
the ground of fraud. Wood, Ex. v. Cherry, 110. 


2. Where it is alleged, in an action to have the intestate of the defendant 
declared a trustee of the plaintiffs of a certain tract of iand which said 





























intestate had purchased, as was further alleged, with the means of 
his father, (also the father and grandfather of plaintiffs, but took a 
deed in his own name and claimed the land as his own, the burden of 
proving the alleged facts lies with the plaintiffs. McConnell et al. v. 
Caldwell, Adm'r, 338. 


In an action, upon the trial of the issue, whether fraud or undue in- 
fluence was practiced by the intestate of defendant, in having the deed 
made to himself, the declarations of the father, with whose means the 
land was purchased, and who was in possession, made after the land 
was bought, that fraud and undue influence were used by his son, the 
said intestate, in getting the deed, are not admissible to prove such 
allegations. Ibid. 


The sale of land by a fiduciary, on the 4th April, 1865, for Confederate 
money, can scarcely be supported under any circumstances, against 
the interests of the beneficiaries. Wetherell and wife v. Gorman et al, 380. 


See Guarpzay, 4, 5. 


WILLS. 


1. A devised as follows: ‘It is my will that my wife Nancy Murray 


have a lot of land, including the house I now live in, sufficient for a 
one horse crop, as little to the prejudice of the whole as can be done, 
with sufficient woodland to support it, to her use during her natural 
life.” The will then proceeded to give many articles of personal 
property, enumerating them, and also the use of a small part of 
the meadow land, and then said: ‘All this I will during natural 
life, and at her death to be sold and equally divided between my 
children, and the balance of my property I willas follows: ‘I will all 
my land I now live on be equally divided among my four daughters,’’’ 
&c: Held, that the words ‘‘all this” referred only to the personal 
property, and that after the death of the widow the land was to be 
equally divided among the four daughters. Sherri v. Sherrill et al., 8. 


No conveyance or act done after the execution of a will, unless it 
amounts to a revocation, will affect its provisions. Wood, Ex’r., v. 


Cherry, 110. 


A devised as follows: ‘‘I give and bequeath to my executor, .&c., in 
trust for the use and support, &c., all my stock, &c.; and none of 
the above named money or property to be subject to the disposal or 
debts of the said, &c.: Held, that as the property and money was 
not limited over in case of disposal, the prohibition against disposing 
of the same was void. Pace v. Pace, Adm’r., 119. 


A devised all of his estate, both real and personal, to his children, in 
equal portions, requiring his executor to take fiom each legatee only 
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his or her individual receipt, or the receipt of the husband or guar- 
dian of his daughters. The respective shares of the children were to 
be received, used and enjoyed by them during their natural lives re- 
spectively, and upon the death of any one of them, all the property 
including the principal money of any bonds to which such child was 
entitled, was devised to the living issue of such child absolutely and 
forever. The testator left him surviving three children, B, C, and D; 
B is still living and has five children, C is still living and has two 
children. The testator contracted for the purchase of a tract of land, 
and since his death the executor paid for and obtained a title to the 
same, to be made directly to his children. In an action brought by B 
against the sorviving children of the testator, and the children of the 
deceased children of the testator, and others entitled in remainder: 
Jt was held: 


1. That the land referred to went to the devisees as real estate. 


2. That the children of the testator took only a life estate in the 
land, and that the children of B who survives him take his share in 
remainder. 


3. That as those whoare to take in remainder are not yet ascertained, 
it was error to order a sale for the purpose of making partition. 
Williams V. Hassell, Adm’r., 174. 


A bequest to a wife of all the testator’s property, after the payment of 
his just debts, ‘‘for the benefit of her and my children, and that she 
shall hold the same as my executrix and guardian for their mutual 
benefit: Provided, That the principal shall not be used, unless the in- 
terest fails to meet their reasonable parts,” does not empower the wife 
to se!l a part of the real estate left by said testator; and a sale of such 
portion by her will be set aside, and the purchaser reimbursed for 
what he paid, being at the same time charged with the rents and 
profits. Wetherell and wife v. Gorman, et al., 380. 


A devised as follows: ‘‘I give to my two grandsons, M and R, one 
hundred acres of land, including where I now live,” &c., ‘‘and that 
my daughter P live where I now live for the space of ten years; and 
at the end of that time, the land and premises to belong to my two 
grandsons, or the heirs of I:” Held, that after the expiration of ten 
years from the death of the testator, M and R, the children of I, who 
was dead, were entitled totheland. Smith and Smith v. Neal et al., 472. 


WITNESS. 


Under sec. 343, C. C. P., an obligor of a bond is not a competent wit- 
ness to prove any transaction between himself and the obligee, when 
such obligee is dead at the time of trial, although he may have pre- 
viously assigned the bond. Woodhouse v. Simmons, 30. 
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2. The fact that a witness sat upon the grand jury whieh found the bill of 
indictment, as foreman, does not render him an incompetent witness 


upon the trial of the prisoner for burglary, especially when such wit- 
ness did not vote for the bill. 


See Eympences, 4, 9. 
See Hapzas Corpvs, 1. 


State v. McDonald, 346. 














